IN THE ENVIRONMENT COURT
CHRISTCHURCH REGISTRY

IN THE MATTER of the Resource Management Act 1991

AND

IN THE MATTER of an appeal pursuant to Clause 14 of the Act

BETWEEN LOWER WAITAK! IRRIGATION COMPANY
LIMITED

Appellants

AND OTAGO REGIONAL COUNCIL

Respondent

NOTICE OF APPEAL
Dated 4 June 2013

To The Registrar
Environment Court
Christchurch

1 LOWER WAITAKI IRRIGATION COMPANY LIMITED (the Appellant) appeals against
part of a decision of the Otago Regional Councit on Plan Change 6A (Water Quality) to the
Regional Plan {(PC6A).

2 The Appellant made a submission on that plan change.

3 The Appellant is not a trade competitor for the purposes of Section 308D of the Resource
Management Act 1991.

4 The Appellant received notice of the decision on 20 April 2013.
5 The decision was made by the Otago Regional Council.
6 The part of the decision the Appellant is appealing is the decision declining retief sought by

the Appellant fo the following:

e Policy7.D.7

+ Rule12.C1.3
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7 The reasons for the appeal are as follows:
Policy 7.D0.7

7.1 This policy states that the duration of any resource consent for discharges that
breach any relevant Schedule 16 or nitrogen leaching rate limits is not to exceed,

+ Two years for discharges from a short-term activity with short term adverse

effects;

» Five years for all other discharges where the contaminants in the discharge
result from the activities of the applicant.

7.2 The limits referred to in the policy are opposed for all of the reasons set out below
in refation to Rule 12.C.1.1. For the same reasons, the policy basis for the short

duration consent is opposed.
Rule 12.C.1.3

7.3 The decision of the Hearing Commissioners was lacking in any evidential basis.
There is no ‘ground-fruthed’ connection between the nitrogen leaching rate limit
and the water quality objective for freshwater waterbodies in this catchment, so as

to justify the nitrogen leaching rate for the Waitaki Plains catchment.
7.4 In particular:

(a) There was no evidence of any degradation in the quality of water in the
Lower Waitaki aguifer to refute the evidence brought by the Appellant that
the data shows a recent downward trend evident in the groundwater nitrate

data;

{b) There is fimited, if any, scope for further intensification of farming in the
Waitaki Plains so as to justify the set nitrogen leaching limit.

7.5 The limit is not able fo be justified on either a risk or a cost/benefit analysis, and
nor is it necessary in order to achieve compliance with water quality objectives of

the regional plan or of the NPS;

7.6 The limit as set is not able to be achieved by farmers using border-dyke irrigation
in the Waitaki Plains, such that the rule will have the following social and economic

impacts:

{a) Force the end of border-dyke irrigation;
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(b)

(©)

(d)

Force a significant reduction in dairy farm production for all irrigated
farming businesses (for border-dyke farming business by approximately
32%);

Lead to the result that 50% of the current dairy farms will not be bankable;

Lead fo an approximate 41% reduction in border dyke dairy farm land

value;

Lead to a loss (in the order of) $47m/annum in revenue to dairy farmers on
the LWIC schemse;

Result in a loss of income to the region of $383-3140m per annum;

Lead to significant job losses (approximately 92 dairy farm jobs and
another 92 related jobs in the district);

Force most farmers on the Waitaki Plains to apply for resources consents,
with all of the ensuing costs and uncertainty to the outcome, and on-going
viability of the farm businesses;

7.7 The Hearing Commissioners ignored evidence brought by the Appellant that:

(a)

(b)

(c)

(d)

(e)

LWICL Notice of Appeal

From an environmental perspective the concentration of nitrate-N in water
rather than the gquantity (kg) of N added is the more critical consideration

as concentration determines the effect of nitrate-N on the environment;

That the higher drainage under a horderdyke irrigation system means that
concentration of nitrate-N is lower than where spray irrigation systems are

used;

There is no evidence to support the assumption by ORC that extra
amounts of fertlliser are applied on the Lower Waitaki Plains for

borderdyke in comparison to spray irrigation;

That the N leaching loading is not likely to increase by the significant
margins assumed by the studies undertaken by ORC supporting the set

limits;

The conversion to spray irrigation will result in decrease in the volume of
water draining to groundwater, and that decrease may result in
unexpected outcome in that with less flushing there will be higher nitrate-N
concentrations in the groundwater, even where nitrate-N drainage under
borderdyke irrigation exceeds the set limits because it is more difuted than
under spray irrigation it is not likely to have a greater effect on nitrate-N

concentrations in groundwater;
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f) There is a need for further catchment-wide investigation and analysis
before a nitrate-N value is set as a nitrogen leaching rate for the Lower
Waitaki Plains area.

7.8 And for all of the other reasons set out in paragraph 3 of the original submission
{attached).

8 The Appellant seeks the following relief {in the alternative, and in order of preference):
8.1 Delete Policy 7.D.7;

8.2 Deletefamend Rule 12.C.1.3 insofar as it relates to the area contained within the
Waitaki Plains as shown on the attached map described as the Nitrogen Tolerant

Zone;

8.3 (By way of further plan change or as an outcome of the determination of this
appeal) increase the limit for nitrogen leaching rate in respect of discharges in the
Waitaki Plains as shown on the map depicting the Nitrogen Tolerant Zone referred
to in paragraph 8.1 following the further catchment-wide work identified in
paragraph 7.7(f) of this appeal.

9 The following documents are attached fo this notice:
a1 A copy of Lower Waitaki irrigation Company Limited's submission;
92 A copy of the relevant decision (or part of the decision);

9.3 A list of names and addresses of persons {o be served with a copy of this notice.

’ %/z N4\

Dated this 47 day of June 2013.

Georgkyartﬁgan{ Berry
Solicitor for Lower Waitaki Irrigation Company
Limited
Address for service of Appellant: Counsel instructed:
Berry & Co Pru Steven
PO Box 10 Barrister
Qamaru 9400 PO Box 9344
Christchurch 8149

Attention: George Berry/David Jackson
Email: diackson@berryco.co.nz Phone: 03 343 9834
Email: pru@prusteven.co.nz
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ADVICE TO RECIPIENTS OF COPY OF NOTICE

How to become party to proceedings

You may be a party to the appeal if you made a submission or a further submission on the matter
of this appeal and you lodge a notice of your wish to be a party to the proceedings (in form 33) with

the Environment Court within 15 working days after the pericd for lodging a notice of appeal ends.

Your right to be a party to the proceedings in the court may be limited by the trade competition
provisions in section 274{1) and Part 11A of the Resource Management Act 1991,

You may apply to the Environment Court under section 281 of the Resource Management Act 1991
for a waiver of the above timing or service requirements (see form 38).

How to obtain copies of documents relating to appeal

The copy of this notice served on you does not attach a copy of the documents referred to at
paragraph 9. These documents may be obtained, on request, from the appellant.

Advice

if you have any guestions about this notice, contact the Environment Court in Auckiand, Wellington,
or Christchurch.
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LIST OF PARTIES TO BE SERVED

Otago Regional Council
Private Bag 1954
Punedin 9054

And all submitters on matters appealed as per attached schedule
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Submission on Proposed plan change 6A (Water Quality) to the
Regional plan : Water for Otago  Otago Regional Couneil.

1 State what your submission relates to:

The discharge of nitrogen from land to groundwater on the Lower
Waitaki plains.
RULE 12.C.1.2 page 38 proposed plan change.

Support the principal of having an effects based plan.

Frustration of not having access to Overseer© version 6 to establish
nutrient losses under existing management or future scenarios.

2 state what decision you want the Regional Council to make
I want the regional council to recognize the Waitaki plains as a
special designated ares and allow calculated nitrogen leaching to
be greater than the proposed 30 kg limit per hectare per yeat.

If science based evidence proves a need to convert from Border
dyke itrigation to spray irrigation then a Jong timeframe be allowed
for this to occur considering the substantial capital investment
required and the network upgrade that Lower Waitaki irrigation Co
would need to complete to allow this to take place.

Overseer© is not currently configured to cope with arable
properties covered by our irrigation scheme.
1 want ORC to provide an accurate tool for arable propetrties to
measure losses.
I support the concept of having an effects based plan, this
submission relates to the administration of such a plan.

3 Give reasons for the decisions you want made.

Waitaki Plains has a dominant area of approximately 9,000
hectares of Border Dyke irrigation that even under current best
practice for this type of irrigation cannot achieve leaching losses of
the proposed 30 kg per hectare. The changes in stock carrying
capacity would need to be reduced in some circumstances by
almost 40 % to achieve this target which would render these farms
UNeconNOomic.

Preliminary modelling shows that even spray irrigated farms
cannot meet proposed targets



a) Pre draft consultation meetings stated clearly that leaching
losses would be “effects” based on actual groundwater
recording ,the use of overseer© as a tool was not discussed,.
The ramifications of using “overseer©” to model such losses
were not communicated to landowners nor were the
proposed limits of 30 kg Nitrate per hectare.

b) Groundwater quality on the Lower Waitaki plains at present
is extremely good, Records presented by ORC show that
Nitrate levels have plataued and may be trending downwards
even though the area is almost completely intensive dairy or
dairy support. Scope for further dairy conversion is limited.
More research or study on the current state of the
environment on the Lower Waitaki Plains aquifer is needed
before N leaching limits can be set with confidence.

¢} The only ORC freshwater source that may be at threat is
Welcome Stream. Anecdotal evidence from local
landowners shows that stream health has improved over
recent years rather than degraded. This stream now supports
a juvenile salmon hatchery. The other freshwater source is
the Waitaki River administered by E can and an extremely
high volume river at 360 cumecs that will not be threatened
by local activity in the lower reaches,

d) Border dyke irigation gives a dilution effect to water botne
pitrates which may be greater in losses per hectare than other
farming systems but actual concentration of nitrate in the
underlying aquifer may be lower due to assimilation.

¢) Farms on the Waitaki plains are converting to spray
itrigation at a steady rate which may allow for lower
leaching but this comes at considerable capital cost. An
initial estimate to convert all border dykes to spray irrigation
is an unconfirmed $50 Million. This only covers on farm
work and not the additional cost to upgrade delivery
infrastructure, The original design allowed for some spray
irrigation, if all shareholders were to spray irrigate then
considerable changes to the network would be required
including construction of buffer ponds, piping of laterals and
new control gates and takeoff facilities. The design and co
ordination of this needs a long lead in time and would
involve heavy capital expenditure on the water distribution
network.

f) Conversion to spray irrigation uses much greater energy
requirements increasing farmer’s carbon footprint and can
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destroy biodiversity created from amenity shelter planted
with borderdykes. '

g) The issue of water use efficiency around borderdykes should

not be allowed to cloud thinking on this issue, this topicis a
different discussion for another authority ( E Can).

h) Forcing farmers on the Lower Waitaki plains to convert

k)
k)

D

from border dyke to spray irrigation in an attempt to meet

new standards based on an unproven “overseer© version

6”will face & high level of resistance.

The Waitaki District Council considers the risks of water quality
degradation in the future minimal as they have recently shifted the
drinking water take for the Lower Waitaki community from the
canals of the Lower Waitaki irrigation Co to a groundwater bore.
Overseer® in its current form does not model arable farms

with accuracy. :
“Overseer© version 6” which will measure nitrate losses is

not available at time of lodging this submission which

provides a vacuum of information . We cannot accurately

model current or future situations in order to comment on,
proposed levels on Nitrate loss to groundwater.

The policy of this proposed change to have a minimal

number of categories throughout Otago of permitted
groundwater nitrate losses, namely two being 10 kg and 30

kg poses a heavy burden on parts of the community.

Although this simplistic approach reduces the cost of
monitoring and compliance for ORC it will have a dramatic
effect and a high financial burden on our local community.

We are being driven into a restricted regime that appears to

be entirely inappropriate for the land use and nature of the

high volume aquifer that is present on the Waitaki plains.

We cannot support a “one size fits all regime” for N

feaching.

Our company and our shareholders look for certainty from
this plan which in its current from it cannot deliver.

In summary

Representing 200 shareholders with an interest in 19000 bectares
of land covering the lower Waitaki plains and its environs we are
anxious that the proposed changes to 6A Water plan are over
restrictive,

"The status quo situation shows the current environment is in good



and improving health, proposed limits relating to N leaching will
restrict production severely.

Restrictions on production that show no additiona) benefit to

the environment cannot be supported and will result in
substantial community harm.

The material above provides a brief summary of points that 1
wish to expand upon at the time of the hearing, where

possible supporting these points with data and evidence form
expert witnesses.

Chris Dennison
Chairman Lower Waitaki irrigation Co
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